General Terms and Conditions of Business (GTB)
As of: 15.01.2018
1.

SUPPLY OF SERVICE

1.1

The software used by the Contractor for the fulfilment of its services will be provided to the Customer as a
"Software as a Service (SaaS)".
Once the service contract is concluded, the service provider assigns to the Customer a non-exclusive right to use
the delivered JavaScript code, according to its intended purpose, for the website listed in the aforementioned
service contract. This right is limited to the current term of the service contract and cannot be transferred or
sub-licensed to third parties. The JavaScript code is based on parameters provided by the Customer, relating to
the collection of usage data of website users that frequent the website of the Customer. On the basis of this data,
the dynamic representation of layers and optimizations to the website are performed (collectively referred to as
“Services”).
The economic benefits of the services supplied by the Contractor to the Customer depends on specific
behaviours of Internet users (e.g. click behaviour, acceptance of cookies). These behaviours cannot be controlled
by the Contractor and therefore do not fall within the responsibility of the Contractor. The Client is obligated to
perform certain services to the Client, but is not responsible for specific economic benefits that might accrue to
the Client as a result of these services.
If the Contractor, during the term of the contract, develops the code functionally, keeping in mind, changes in the
market, or technical advancements, the Contractor may replace the old version used by the Client with the new
version, even if it means replacement of hardware or software components, or integration of a new version of the
JavaScript Code in their website, in order to benefit from the full functionality of the new version.
The Contractor is responsible only for the connection of the data center used for its servers to the internet and its
infrastructure.
The Contractor under sole discretion may use third parties in the provisioning of services to the Customer. To the
extent that third parties may have access to this personal data from the responsibility of the Customer, the
provisions of the existing agreement between the parties relating to data processing and use of sub-contractors
shall apply additionally.
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2.

CUSTOMER'S OBLIGATION TO COOPERATE

2.1

The Customer is obliged to provide information that is necessary promptly in order for the Contractor to perform
its services in a timely manner.
The Customer warrants that all data and templates provided by the Customer can be used in the context of this
contract. If third parties make claims over the Contractor, for rights violations that are based on the contention that
these rights do not exist then the following applies: The Customer shall indemnify the Contractor against such
claims without delay, provide the Contractor with the appropriate support and legal defence and also exempt the
Contractor from the cost of legal defence. Prerequisite for this indemnification obligation is that the Contractor
informs the Client of such claims immediately in writing, does not emit acknowledgments or equivalent
declarations and allows the Client , at the Client's expense - as far as procedurally possible – to assume
responsibility for all judicial and out-of-court agreements.
The management of the vendor-supplied software used by the Customer happens over a current market web
browser. This as well as the associated Internet connection required by the Client is not part of the services
offered by the Contractor.
In case the supply of services of the Contractor happens through the optimisation of the Customer's systems
and/or systems provided on behalf of the Customer by third parties (referred to collectively as "Customer
systems", e.g. making interfaces available for the import/export of data in or out of Customer systems, or the
integration of JavaScript Codes in the website of the Customer), the Customer shall make these adjustments
without charge and in agreement with the Contractor. The responsibility for the functioning of Customer interfaces
and systems lie solely in the hands of the Customer. The Contractor does not bear any responsibility for the
publication, alteration and deletion of data in the Customers systems.
In order to access their data to the Customer shall be provided with a username and password. The to the
confidentiality of the data stored by the Contractor can only be maintained if the Customer treats all submitted
access details as confidential. Any access by a third party using the same credentials shall be deemed as usage
by the Customer. In case, the Customer finds that the access data has been compromised, he shall notify the
Contractor without delay, in order to change the access data.
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3.
3.1

PROVISIONING AND ACCEPTANCE

Specific delivery dates are binding only if expressly confirmed by the Contractor as binding.
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3.2

The Customer is obliged to accept the services, performance and results provided under the contract. Minor
defects do not justify a refusal of acceptance, but are the subject of remedial measures. The services will be
considered accepted if the Customer (i) does not deny the work in writing, within 14 days after the services are
provided (ii) applies the work or services for productive purposes.

4.
4.1

LEGITIMATE USE

5.
5.1
5.2

REMUNERATION

The Customer is obliged to ensure that its use of the services provided by the Contractor does not violate
applicable laws or the rights of third parties. This means in particular that the Customer is sure that:
4.1.1
The contractual use of Customer-supplied content (particularly text and images) does not violate any personal
rights, trademarks, copyrights, or other intellectual property rights and
4.1.2
The collection and processing of personal data by the Contractor on behalf of the Customer, as part of its
services, does not violate relevant data protection laws. This includes in particular, that the Customer has
obtained consent from the persons for collection and processing of personal data.
4.2
The Contractor shall be entitled (but not obliged) to review at their own expense, the Customer's compliance with
legal and contractual requirements for the use of the services provided by the Contractor.
4.3
Without prejudice to any further legal rights the Contractor is entitled, in the event of breach of the above provision
in paragraph 4.1, to temporarily block or terminate the user account of the Customer. The Contractor may also
close the contract extraordinarily and without notice.
4.4
In case third parties make claims on the Contractor due to violation of the provisions (including public authorities)
laid down in Paragraph 4.1, the Customer shall indemnify the Contractor against such claims without delay,
provide the Contractor with the appropriate support and legal defence and also exempt the Contractor from the
cost of legal defence. Prerequisite for this indemnification obligation is that the Contractor informs the Client of
such claims immediately in writing, does not emit acknowledgments or equivalent declarations and allows the
Client , at the Client's expense - as far as procedurally possible – to assume responsibility for all judicial and
out-of-court agreements.
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The amount of the remuneration is derived from the service contract.
The Contractor shall provide the Customer with an invoice of the contractually agreed remuneration on a monthly
basis. The payment shall be due 30 days after the invoice date.
The Contractor is entitled to adjust the prices with the Customer's consent to changing market conditions. The
Contractor shall notify the Customer at least two months before implementing these new prices. If the Customer
does not object within 4 weeks after receipt of the new prices, the consent of the Customer is assumed. The
Contractor shall send the new price table to the Customer again for perusal, as information to the Customer.
If the Customer fails to pay by the agreed due date, the Contractor is entitled to suspend services until payment is
received in full for all the receivables that are outstanding.
The agreed fee does not include the applicable German VAT, as far as it is applicable. Any foreign value added
tax, sales tax, or similar taxes shall be borne by the Customer.
If the Customer is obliged to deduct corporation tax at source, then the payment made to the Contractor,
increases by this amount so that the Contractor shall receive the same amount as payment that he would receive
without this deduction.
The Customer is allowed to waive off or entitled to assert a right to withhold payment when the claims of the
Customer are not contradicted by the Contractor or are supported by the court of law or are based on not
providing services or faulty services, the payment for which is dependent on the services provided by the
Contractor.
LIABILITY LIMITATION

Both parties are liable for damages caused by carelessness only when these are due to material breach of duty
that jeopardize the purpose of the contract, or the breach of duties which are necessary for fulfilling the provisions
of the contract.
In the cases described in paragraph 6.1 as well as for damage attributable to ordinary or gross negligence on the
part of ordinary vicarious agents (i.e. not by an officer or board of management), either party's liability is limited to
the typical, foreseeable damage.
In the cases described in sections 6.1 and 6.2, the total liability of the Contractor for any harmful event is limited to
a maximum amount equal to five times the amount of total net remuneration (i.e. excluding VAT) paid to the
Contractor in the 12 months preceding the damaging event. In the cases described in sections 5.1 and 5.2 also
the total liability of the Contractor for all adverse events in a calendar year is limited to a maximum amount equal
to ten times the amount of the total net remuneration (i.e. excluding VAT) paid by the Customer during this
calendar year to the Contractor.
For the liability with regards to loss of data, the Contractor is liable only to the extent where, by adopting
precautions against loss of data, even the Customer was unable to prevent the loss. Any liability with regards to
loss of data is subject to this clause 6.
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Liability claims against the Contractor shall expire after 12 months from the date on which the claim arose and the
Customer obtained knowledge of the circumstances justifying the claim or his lack of such knowledge was due to
gross negligence.
Except in the cases of the assumption of a guarantee, damage caused either intentionally or fraudulently,
concealed defects or personal injury, the foregoing limitations of liability, including the period of limitations for all
claims for damages shall apply regardless of their legal basis, including claims from unauthorised acts.
The above limitations of liability shall also be valid for claims made by one party against the employees or agents
of the other party.
CONFIDENTIALITY

Both parties under their contractual relationship with each other, have access to confidential information. All
information that is marked in writing as "confidential", or through spoken word, and confirmed in writing as
confidential, and provided with a confidentiality notice, and such information whose confidentiality is defined by its
content or the circumstances of its disclosure. Economic agreements between the parties as well as collected or
processed personal data is considered confidential. In case there are doubts regarding the confidentiality of
information, the party that has received this information shall immediately contact the other party and ask for
clarification, in any case before the transfer of this information to third parties.
Information that is classified as non-confidential by a party should fulfil the following conditions (a) this information
was known prior to disclosure by the other party; (b) it arrived at this information independently without recourse
to or use of information provided by the party;(c) this information was received lawfully through a third party, with
whom there is no non-disclosure agreement; (d) this information was not received by breach of this contract or
any other infringement with regards to the business and trade secrets of the party; (e) they must be disclosed due
to legal obligations or governmental or demand by judicial authorities. In the last case, the party that has received
this information must inform the other party, without delay, before sharing the information with a third party.
Where it is no longer required for the execution of the contract, both parties are obliged to treat all confidential
information of the other party as strictly confidential and to protect it with the same caution as they would use to
protect their own confidential information.
The mutual confidentiality obligations under this section are applicable during the entire term of the contract and
for a period of 5 years after its termination.
FINAL PROVISIONS

The use of the service by the Customer is based solely on the service agreement, these General Terms and
Conditions of Business (GTB), and the contract on processing of personal data between the two parties. The
validity of deviating or supplementary terms and conditions (such as deviating or supplementary terms and
conditions of business, that the Customer wants to use), is barred, except in case where the Contractor has
agreed to their validity.
If the Customer is already using the Contractor's services on the basis of a previous agreement, these terms and
conditions of the Contractor are now applicable to those services and replace the existing terms and conditions.
If the Customer authorizes the Contractor to provide other services in the future, these terms and conditions of the
Contractor shall also apply to these future services.

9.

MISCELLANEOUS

9.1

Only German law is applicable (without any references to other jurisdictions). The UN Convention on the
International Sale of Goods is excluded.
Exclusive place of jurisdiction for all disputes arising out of or in connection with this contract, shall be the city
Munich. This does not apply to collection procedures. Any party can initiate legal proceedings against the other
party in the area of general jurisdiction.
The Customer's rights under this contract cannot be sublicensed or transferred to third parties without the prior
written consent of the Contractor. This applies even in the case where the third party is a company that is
affiliated to the Customer.
If any provision of this contract: General Terms and Conditions of Business (GTB) becomes invalid or
unenforceable, the validity of this contract as a whole shall remain unaffected.
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